dex Pag 









































DUNTY . 
\vidson 
ned: 352 e 
at 10 4 
Pleas 
hed: 97 a 
naan ~LXVII—No., 15 NEW ARK, . J.. THURSDAY, APRIL 13, 1944 N. J. L. J. Index Page 117 Copy: ; Ten Cents 
YUNTY 
i Circuit . - a —— 
my Digests Of R t Op The Effects Of A Pow 
Court § > > sie : a _————— 
¢ Rule 23 Court of Errors and Appeals, 16 New Jersey Misc. Reports 570. t 
pw Jersey decisions if officially reported are to be cited from the Official} WORDS & PHRASES — Lynch- O e€vo e rus 
sai by the official serial numbers of the reports, and not by reporters’ ing connotes the summary and : : 
OUNTY und numbers); if not officially reported, that fact to be stated and the illegal meting out of punish- By AUSTIN WAKEMAN SCOTT | five children. She reserved pow- 
Pleas s may then be cited from unofficial reports. saath of death upon one eine Where a person creates a trust |}er to amend or revoke the trust 
y y In suit by borrower ' “cE the amount due pected of crime fi inter vivos and reserves power |in whole or in part at any time 
§ — . . 4.0L itl CACESS OL LNE mount l . P . . . s 
riday of er on usurious loan nd t usurious, there « ld MUNICIPAL LAW MOB Vio-| ‘° revoke the trust, the question |and from time to time by an in- 
l t rec $ »,|anad aS not usurious here oul I i AL Lé —_— . - - G f 
wer is entitled to recover |be no recovery LENCE — TORTS — Im action | 2™5¢5 whether and to what ex-|strument in writing executed 
_ such payments as were| This is not correct. It is not| against municipality for death] *¢™t he can properly be treated}and acknowledged by her as a 
JUNTY je in excess of the total of |necessary that a payment of under mob violence statutes it | “° the henetcial rogue “A ome ~ elgg a yor veges 
i "I)6 - arty > q > OF “ . > mac ¢ r17E 
d Circuit {actual loan plus 6% inter-|usurious interest or bonus be| is essential to plead and show| ‘'USt property. He is not the legal | The trustee was authorized in its 
| made within the six years. The death was caused by lynching owner, and he is not a benefici- | discretion to retain securities 
11a Wilsiili 4G DSA Cals. ne 6 2s n . ° > ‘ s s +3 
ary J \ LIMITATIONS En | ee fendants were entitled to show In action for injuries under ary of the trust, unless, indeed,|and to invest in such securities 
hed — Ea! ‘ wn sec €NGants were entitiead to Show | — . ; } 4 imeolf ac 4 m-las mic sae “oe : tith- 
> «[& by borrower to recover for |the whole transaction, and all] mob violence statutes it is es-| ° has named himself as a ben-|as might seem wise to it with 
rpavments on usurious leeaaced ; in order to pene h sential to plead and show the eficiary; but he has the power]out being limited to legal trust 
iB recovery can be had for | the usury. Their recovery, how-| mob supposed the plaintiff to} °' i suae by evening te — naming aneRE pane s me oe 
; : to become the legal and benefi-|iginal investments delivered by 


nited to so much of the 





jous payments made with- | 



































years, though such pay- }payments made within the six 
ts in themselves would not |years as was ust urious on the 
constituted usury. | Dasis of the whole transaction. 
from an opinion by | Th it appears, the principal 
. endered April 5, 1944. and all lawful interest was re- 
Seymour Jf... Court. Neuscheler y,|Paid by September 30, 1935. 
. 7 The ifter $990¢ was nai ic 
For | tiff-respondent: | Th ter $299.60 was paid. This 
United § S Precker. For defend- | ¥@5 usurious overpayment. Some 
h } A 7 ej with th ve 
, has had William E.| wa id with the six year period 
ver 1941 jand some preceded it. As to 
was given Ee | those payments made within the 
Africa. Nop! 2, 1927 defendants | i+ year period, defendants were 
bond and second ‘ 7 + : 
on in the mr” tp aca | entitled to prevail. 
lude his t mcg eae Reversed with costs and re- 
gtohavem * edl5 S9UU, | mandec 
>Q or 2S As : F 
E ff (Continued on page 2, col. 1) 
st help ° 
mselve te Miata 
ing us ee Chasing Meuse Penned To|® 
Sept. 2, 194U 
reque raat Help Place Attorneys 
Pg ETS —_—_——_- 
1029, Fleet? ac intiff Kentucky Bar Prepares for Re- 
acific, but A a turn of Members Now Serv- 
e, nor ee ing in Armed Forces 
yr will . 
— va 50U = 
kangal sell ‘ Pay I Ky. (CCNS - Pro- 
85, Force E idgment of $500 for establishment of a] 
that if he: d = , Ise tee loury 
» SOON. Ne - ned that defendant ; th; : ed force 
x the 
: : . hike i Ir'sé acquail 
recently s2 Sage eae 
ss [ iu A Wa Aa } ecel { inges 
he base i GBdavit ea i 2 
a cae eee ee Tw e advanced a 
101le Wa - 
wad 2-98 F f 1 here of 
some WA . 
some Aes iaeaq tO pro-/the commi S] e! the Ken- 
’ days. Alte : 
i Ky St Bar Ass atlo 
boys weres 
3 ‘ ¢ are oI an 
e to di dec c ed t 
L ) 1eS8 ne 8) 
down Dp 
nto 




















York, is repo) : he associa- 
ome da! m’s n t, William B. 
0 case to he Ness, Lexington, who added that 
w a radio. & sur've find positions for 
am s was being prepared. 
oe . ‘| Ness commended Henry J. 
uy ant, * continue. The statute mm tes of Louisville, head of the 
Oe te a burt br Ww rk, for the progress the 
> all tee, WS urisdiction to trY| croup has made in solving prob- 
im x, spatial: im. lie ms of wives and families of 
when | orovide t the = “emen. Providing free legal 
1ddresse rious transaction | id, the unit functions in every 
Company more than the/county and city in the state. 
advanced in} Others who were named and 
1e member him. But Our|took office as 1944 officers of the 
oy the mu : construing the | association were: Vice-presi- 
d, have held that | gent, ©. C. Duncan, Monticello: 
to recover bacK/ registrar and treasurer, Hill 
m, Se ‘ady paid, can re-|Cheshire, Frankfort, and secre- 
‘he excess over the Samuel M. Rosenstein, 
4id plus legal interest, ‘ort. The latter two were 





actual usurious in-|, 
S$ paid in excess 
m to which the 
gally be entitled. 
-l Dy the borrower to 
“€ys usuriously paid 


lected. 

Edward A. Dodd of Louisville 
was named president-elect to 
take cffice in April, 1945. 
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fice umpsit and is sub- 
- Six year statute of Salinas, Cal. (CCNS) — The 
he trial court here} Monterey County Bar Associa- 


YORK 24 found that only 


“id within the 
since this 


tion is revising attorney’s fees to 
conform to present day condi- 
tions. ee 


six 
was | 








have been guilty of a violation 
of the law, 
ercise 


or intended to ex- 
correctional powers or 
regulative powers. 

Birls Hailey, Administrator of 
the of Milton Hailey, and 
Administrator ad prosequenaum 
of Milton Hailey, and lineal heir 


estate 


of Milton Hailey, Plaintiff, vs. 
City of Newark, a Municipal Cor- 
poration of the State of New Jer- 
ey, Defendant. 

Loyne Lyons, an infant, and 
his next friend, Mary E. Watson, 
Plaintiffs, vs. The City of New- 
irk, Defendant. 

Mar. 7, 1944, 

Appearances: Thomas Potter, 

xr the plaintiffs. Raymond 

Schroeder (Louis A. Fast), for 

ithe defendant 
Hi irtshorne, J. 

The proceedings in the two 
| above cases are each brought un- 
|der Article 2 covering not only 
| damage ) property, but injury 
|to the pe , or loss of life by 

ching ( R.S.2:63-10, 11) 
These latter sections refer to, 

nd are defined by, the penal 

rovisio} veri! mobs. (R.S 
2:152-1-3) Defendant, the Cit 
Né x, fs oved to strike 

he original complaints herein, 

th on the ground that the 
tatute re unconstitutional 
nd that the complaints did 1 
et forth a cause of action unde: 

1e statute. The facts alleged in 
each com] nt are in supstance 
identic, save that in the Lyons 

ase the plaintiff sues for per- 
sonal injuries, whereas in the 
Hailey case the personal repre- 
sentative sues both for tne per- 
sonal injury previous to death, 





and the death thereafter, of the 


person injured, both such injur- 


ies and death being alleged to 
have resulted from the same or 


violence of the alleged 

mob June 3, 1943, when a 
number of individuals are alleg- 
ed to have attacked not only the 
above persons but others of a 
certain racial group and to have 
shot at Lyons and Hailey when 
they fled, killing the latter. 

In the light of the decision of 
the United States Supreme Court 
in City of Chicago v. Sturges, 222 
U. S. 313, holding statutes such 
as this constitutional, and rec- 
ognized as due process of law 
from earliest Anglo-Saxon times, 
even though imposing absolute 
liability as distinguished from a 
liability founded upon negli- 
gence, the City withdrew its con- 
stitutional objection, but press- 
ed the objection that, among 
other things, the complaints did 
not show that they fell within 
the limits of responsibility creat- 
ed by the statute. Specifically, 


imilar 
simular 


on 
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| 
y | quested of Congress on behalf of 


cial owner of the property. How 
far does this potential ownership 
give him the rights and subject 


him to the liabilities of owner- 
ship? 

That question was recently 
presented to the Court of Ap- 


peals of New York in the case of 
City Bank Farmers Trust Co. v. 
Cannon.! A woman transferred 
cash and securities to the Farm- 
ers’ Loan & Trust Company in 
trust to pay her the income dur- 
ing her life and upon her death 
divide the trust estate into 
equal shares, each share to 
held in trust for one of her 


to 
five 


sve 


be 





Legislation On Seen 
Subjects Is Requested 


Attorney General — His Pro- 
gram before Congress—Some 
Pleas Are Reiterated 





Washington (CCNS)—A seven- 





point legislative Secure, em- 
racing several suggestions that 


b 
he has made previously, was re- 
of the Department of Justice in 
he report of Attorney General 
Francis Biddle 

The program includes a 
It} posal to put badly needed teeth 
war frauds statute so 
“peculiarly outrageous 
of patriotism to 
be appropriately 


4 
pro- 
into the 
that this 
subordination 
greed” may 
; punished. 
Program Summarized 

Mr. Biddle’s requests for legis- 
tion included: 

1. Provision should be made 
the voluntary expatriation, 
under appropriate conditions and 
safeguards, of citizens of the 
United States within the country 


+ 7 
ior 


whose true allegiance is to a for- 
eign nation. 
The intentional manufac- 


ture or delivery of any defective 
material intended or useful for 
war purposes should be punish- 
able sabotage, with appropi- 
ate penalties. 

3. The commissioner system 
in condemnation proceedings 
shouid be eliminated in favor of 
a single trial by a common law 
jury. 

4. The “Federal Corrections 
Act” proposed by the committee 
on punishment for crime of the 
Judicial conference should re- 
ceive favorable consideration. 


gos 


ONE ADMITTED TO BAR 


Springfield, Ill. (CCNS)—Only 
one applicant constituted the 
March. class for admission to the 





Illinois Bar. 
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the settlor to the trustee 
shares of National City Bank 
stock. During the ensuing three 
years the bank issued rights to 
subscribe to new stock, and the 
settlor requested the trustee to 
exercise these rights and con- 
tributed cash to be used in par- 
tial payment for the new shares. 
Thereafter the trust company 
became affiliated with the bank 
with the result that the shares 
of the trust company were held 
by the bank in trust for the 
shareholders of the bank. With 
the settlor’s consent and at her 
insistence, these shares were re- 
tained in the trust by the trus- 
tee. After the death of the sett- 
lor the children sought to sur- 
charge the trustee for a loss re- 
sulting from the retention of 
the shares. It was held that the 
trustee was not subject to a sur- 


were 


charze. 

peaking for a 
said that al- 
acted in good 


Judge Thacher, s 
unanimous court, 
though the trustee 


faith in retaining the shares, it 
was a breach of trust to re- 
tain them because in so doing 
the trustee violated the rule of 
undivided loyalty.2 Since, how- 
ever, the settlor reserved the 
right to amend or revoke the 
trust, it was held that her con- 
sent to the retention of the 
shares, will full knowledge of the 


not only preciuded her 
from holding the trustee liable, 
but also precluded her children, 
the beneficiaries in remainder. 

Now it is clear that a benefi- 
ciary who consents to a breach 
of trust is precluded from sur- 
charging the trustee, if the bene- 
ficiary is sui juris and has full 
knowledge of the facts and of his 
legal rights and if his consent is 
not improperly induced.? On the 
other hand, it is equally clear 
that if there are several benefi- 
ciaries, the consent of one of 
them to a breach of trust does 
not of itself preclude the others 
from surcharging the trustee. 
It is clear also that the consent 
of the settlor to action by the 
trustees does not preclude the 
beneficiaries from surcharging 
the trustee, if the action was 
not authorized by the terms of 
the trust and if the settlor did 
not reserve power to revoke or 
modify the trust. The question 
is whether the result is different 
where the settlor has reserved a 


facts, 
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she would not contest the same 
} “pa h . . - 
he would give her a 49 res 


in decedent’s estate. 
The testimony on both sides is 
not clear nor convincing. 
ué not ascertain- 
but probably lies somewhere 
between the contentio of the 
complainant and the defendant. 
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HERE’S ONE 
MEASURE OF SUCCESS 


When a man can sincerely say that he has 
so protected his wife and children that they 
maintain 


good husband and father. 


Men who recognize such obligations also 


She Prupentv 
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dex Page Trust Revocation has arisen, a case decided by a/charging the trustees In that|daughter on the settlor’s death,} A further question may pos- 
a anealiaaamieats ower court in Pennsylvania, it }Case, a testator left the residue |but that if her daughter should|sibly arise. Suppose that there 
subject to@™ continued from page 1 was held that they were not pre- |? his estate in trust to divide|predecease her the principaljare both living and unborn 
pensation — ——————— duit? Su inh ies Gets the income among his six chil-|should be paid to the settlor’s beneficiaries of a trust which is 
a eae f revocation or modifica- | hienbeied smehitie kn den tin dren, and on the death of any|son, and that if he should bej|not by its terms revocable, and a 
at oe “nA a tunsct ane « ,.}child its share of the principal |dead it shguld be paid to his is- | breach of trust is committed with 
ensation ( I gous question arises : aig rerio, rae iy was to be paid to its f&Ssue. The |Sue and in default of such issue|the consent of the settlor but 
determine { ; nsent to a bre ach sidan tr said ae, life oe | trustees, however, were author-|to the legal representatives of | without the consent of the living 
CONCESSio; vit - tllte Pee ~ .. This death as he should appoint | ized to pay to any child the the settlor. It was held that the beneficiaries. of course the liv- 
d that th: epg i, ales i. siipeaes a id in de It of ap-| hole or any part of its share settlor could revoke the trust |ing beneficiaries are.not preclud- 
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ne act. A Hem ; ‘ % : hp GN a f the principal. It was held that | statute was construed to permit|the breach of trust was com- 
ff was a e interest unc ‘ = po the issue of the deceased child |revocation of the trust with the | mitted? Thus, if A conveys prop- 
for the d powe 54 u si - ~ were precluded from surcharging | consent of all living persons who |erty to T in trust to pay the in- 
4 IY Wii yr Dy aeed iia 2 é : trustee for a breach of trust |had any interest, vested or con-|come to A for life and on his 
ov will Ca ee ee x : in which the child had partici- | tingent, under the trust.1> Sup-]|death to pay the income to B for 
q ” ae , -¢,. | pated. The court said that “the | pose, then that the trustee com- |life, and on B’s death to divide 
nsen each|* age ae apa — life beneficiaries had what was|mits a breach of trust with the|the property among A’s children, 
. ludes not only him | at 99 Pray antic gai eat — ltantamount to an absolute es-|consent of the settlor and of alljor among B’s children, and be- 
greg ES APUNOS SPOUN ET aed Gs tae Ck ee o: at least an estate which |the living beneficiaries, and the |fore any such children are born 
near ue UU pies In pn hone entitled in default of ieee: | they might as trustees con-|settlor dies without having re-j|the trustee commits a breach of 
"7 ee —neipanive ‘ Pras not be Ba re | ve rt into one at any time.|voked the trust. Can the other]trust with the consent of A but 
yanssig schmedagamemnpedeaad, life beneficiary wa_}S0 considered, the minors here | beneficiaries who were born af-|without the consent of B, can 
ax 1eral power of ap- Gee eae a hypccninayeren cd wes | must be regarded as hav-|ter the consent was given sur-|the children who are later born 
mie uP eI to a breach of trust i easel pions Lingengecongg their inheritance by the|charge the trustee? It would|surcharge the trustee for a loss 
caggeadthy: e. Sepeees - we ai v9 Rpg Bigs lorace of their father, and prin- ;seem that they cannot. The|resulting from the breach of 
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It is provided bv statute in New An efficient Trust Department which, 
York that upon the written con-| in its relationship with lawyers, has long 


sent of all the persons beneficial- 











: Toa é rd established the policy of full cooperation 
interested in a trust, the 
in service. 


creator of the trust may revoke 


t.11 2t has been held that under 


| +hece statutory provi sions the 
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reserved a power of revocation 
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inborn persons. In Smith v. Title | ams 4 /MA 
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SS SS Guarantee & Trust Co.,12 a wo- : 
R TRUST FUNDS IN NE WW JERSEY man conveyed property in trust This Company operating throughout 
— to pay the income to her daugh- the State of New Jersey is engaged 
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rs at thes ‘arteret Savings and Loan Association provides provided that the prin- | exclusively in providing a real estate 
a ‘safe and profitable investment for trust funds cipal ld be paid to her 

ymfortable \ : , ‘ , 

in New Jersey. Why not investigate this offer | —————_—- 
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DIGESTS OF RECENT 
OPINIONS 


(Continued from page 2) 


BUILDING AND LOANS — 
STOCK TRANSFERS — Certi- 
ficates of shares of a B. & L. 
may be transferred only by de- 
livery of the certificate with 
an endorsement thereon or by 
delivery with a separate writ- 
ten assignment signed by the 
owner. 

—Assignee, in due form, for value 
and without notice, is entitled 
to proceeds of shares of B. & L. 
stock as against one having 
only an equitable claim there- 
to, 


Digested from an opinion by 
Lewis V. C., rendered April 4, 
1944. In Chancery of New Jer- 
sey. Paquannock & Wayne B. & 
L. Assn. v. Elizabeth Britchard 
and Samuel S. Black. For deft. 
Pritchard I. Victor Klenert. 
Samuel S. Black, Solicitor pro se. 

This an interpleader suit 
Complainant issued 5 shares of 
its stock to one Ross W. Pitchard 
in 1923. 

Defendant Black presented the 


1S 


certificate to the complainant 
for transfer, with an endorse- 
ment thereon dated Aug. 10, 


1936, whereby in due form Ross 


Pritchard assigned to Black his | 
interest in the shares. 
Mrs. Pritchard testified that 


after her husband had made 
payments on the shares for a 
short time he was unable to con- 
tinue, and that thereafter she 
made all the payments under an 
arrangement with her husband 
whereby she was to have. In 
1933, she and her husband sep- 
arated, and in 1936, about the 
time of the execution of the as- 
signment to Black, she made a 
demand upon complainant for 
payment to her of one-half the 
value of the shares. It appears an 
entry was made on the books of 
complainant, showing she was 
co-owner but this was not by 
formal endorsement on the cer- 
tificate. 

The statute regarding 
fers of certificates such as 
provides how assignments 


trans- 
these 
can 


be made, and in absence of proof | 


of compliance therewith in the 
attempted conveyance to the 
wife, the only valid assignment 
was the one to Black. While the 
transaction might have given 
the wife an interest as against 
the husband, here the claimant 


mnocent third party pur- 


IS an 1 


chaser for value. 
The statutes provide’ that 
title to a certificate and the 


be trans- 
ement 
owner or 
ficate and 


gnment 


shares represeated can 
ferred ly by endors 


the cert 


only ol 


by the 
of the certi 
a separate written 
signed by the owner 
further provide that 
fer of an altered certificate shall 


by delivery 
ASS: 


+ 


the 


transfer the title of the origin al 
owner and that the person to 
whom the certificate was origin- 
ally issued is the owner of the 


shares until he endorses the cer 
tificate to 


Under 


another person 


‘ircumstances, a 


the 


dec: will be advised declaring 
that defendant Black is entitled 
to all the proceeds of the certi- 
ficate. 


ESTATES — LIMITATIONS — 
Action begun more than three 


months after executrix dis- 
allowed the claim sued on is 
barred by Decree’ Barring 


Creditors even though another 
action, in which process was 
never served, was filed within 
the three months. 
Digested from an op n 
Wm. A. Smith, C. C. P., rende 
Mar. 28, 1944. Lewinson 
inson v. Schultz, etc. N 
Court, Essex County) 
| plaintiffs - Kristeller & 
For defendant Rossbach 
Rossbach. 
This an t al 
executrix on a claim incurred by 
testatrix in her life time. The de- 





preme 


action against 


1S 


fendant sets up as a bar the pro- 
visions of the Orphans Court 
Act barring rejected claims on 
which suit has not been insti- 


tuted within three months after 


by the execu- 


notice of rejection 


trix. 

The reply states that a sui 
was started within the three 
months in the Second District 
Court of the City of Newark and 


that service could not be effected 
because defendant was a non- 
resident. This application to 
strike the reply. 

The will was probated in Pas- 
saic County but plaintiff did not 
see fit to sue in that county or 
in the Supreme Court and serve 
the Surrogate. Instead it was at- 
tempted to obtain acknowledg- 
ment of service from the defend- 


1S 


ant’s attorney. 
This action was _ instituted 
more than 3 months after dis- 


allowance of the claim. R.S. 3:25- 
8 provides “Within three months 








The statutes |. 


trans- | 


after receiving (notice of dis- 
pute) the creditor shall com- 
mence an action to recover on 
the disputed claim .. . otherwise 
a decree made pursuant to sec- 
tion 3:25-9 of this title shall bar 
the same...” 

Plaintiff contends that having 
commenced an action within 
three months the requirement 
of the statute is satisfied and the 
bar of the statute cannot be in- 
voked against the action brought 
more than three months after 
disallowance of the claim. 

The words “commence an ac- 
in the statute, refer to any 


tion” 





action in which recovery is 
sought for the claim filed and 
rejected and the act provides 

t if the action is not brought 
vithin three months, a decree 
made pursuant to RS. 3:25-9 
bars the same. 

The decree barring creditor 
entered November 8, 1943, bars 
I action 

Motion to _ strike e reply 


granted. 


FRAUD—Purchase of war bonds 
in one’s own name payable to 
beneficiary at death is not a 
fraudulent transfer within the 
meaning of R.S.25:2-10. 


Digested 
Vv 


DY 


rendered April 6, 


irom an opinion 


C 


Kays, 





























Counties of State Are All Classi- 
fied Aceording to Bar’s 
Economic Prospects 
Chicago, Ill. (CCNS) — Three 
industrial and three rural coun- 
ties in Illinois appear to offer 
good prospects for lawyers who 
wish to settle there, according to 
Charles B. Stephens, executive 


secretary of the Illinois State 





Bar Association. 

Mr. Stephens, who is als 
chairman of tl] American Bar 
Association’s committee on ec- 


onomic condition of the Bar, has 
pioneered in the development of 


techniques for determining the 
economic outlook for lawyers in 


ty of the state, includ- 
ors as the ratio of 
populations, average 


ature and quan- 








yers, n 


law} 
tity of the principal types of le- 


gal business, and local attorney’s 





already crowded in relation 
business 


amount oO! legal 


























a 
yers in service 

Three rural 
ton, were found 


“good” 


ye number of 
armed forces. 
are rated as 
Stephens 
as yet no adequ 


investiga 








the 
vil 


“Tair 


tor 














counties 
south, Fayette, Bond an 


aiso 


Classification a: 
out the depressing 


Ten 


to” go 


remarks tl 


ate 


tion 


ground but with the aid 
map a lawyer could at 
clude from his inqu 
Xunties where the 
00r or Only fair 
From the list rema 
awyer should then 





appraisements of the situation 
For Better Distribution 
Stephens has worked on the 
yry that studies of this kind |P@ratively smé st 
ould be particularly useful » make the ves 
g awy to 1 deter Ss cl 
cations in which the Bar was 
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MAP REVEALS BEST PLACES FOR LAWYER\ 


substantial percentage 


fact or 
attorne 


| 
1944. In Chancery of New Jersey. }des 
Reynolds, et al and Danko. For ) er stat 
omplainants - F cis Stickle.|resulted in publicati he 
For defendant - el C. Mey-|Chicago Daily Law 10f aif on 
erson nap showing the counties of Il- non-profit garde 
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, rew ount s graded either 4s | tic at its 19 
twenty $100 U. S. War Bonds. | A count} c ither as/tion, at its 1944 
we Sickseaeh , |poor, poor to fair, fair, fair to|meeting here. 
Mahlon Smith, the decedent, | : : 
3 : igood, or good. The map als Approximately 60 
} +r} . C 9) s+ = ’ ps AAV VIVAIIALCLY 
died October 11, 1942. Between], , 7 
: . shows in which counties a “sub-|expected to join th 
April 15, 1942 and the time of his % A aos . aie : 
" ‘ : , stantia yercel of the Bar|members ¥ ) plones 
|death, he purchased the bonds Ear a EPP IIE ES ‘ 
4 The | : is in military service, for where- a strict eo t 
y suestion ne ponas were in . ; 7 . i ‘. 
ree ie las the present outlook in such] plot at the outskirts 
! nan $s owner, payabie on : ‘ . 
paher wise dey oF eae r yunties may be good, the like-/last year. The grou 
; ri ‘ SP sie ge last year he grou} 
his death to defendant, Nelle|)404 that a large number o psa Loquitur.” 
Danko, his friend : + ne % ce a 
: 7 be vyers Wul re ) practice . S. Robb, “ami 
The complainants are the chil- | tne, after the must be kept cardeners 
— 1 widow of decedent. ad- | : 5 : 
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time of his decease, decedent |;axee, just south of Cook (Chi- | poration’s rights 
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ments against him, and owned | tion of “g the latter two. |corporation, presid: 
only a small store worth $500.| however. the as found to be jorganization sessi 
The bonds were delivered to the | 
defendant. Complainants con- | 


lgiven to defendant did n 









tend that the purchase of the 


bonds was a fraudulent 
the meaning of R.S.25:2- 


transfer 


within 





10. 

There was no “conveyance” as 
that term is defined in R.S.25:2- 
7. In purchasing the bonds, de- 
cedent did not part with any as- 


o 
Ss, 44 


sets. If anythin 
There 


assets re 





was 
mained 


his assets. 
fer. The 
name and under his c: 
fact that physical custo 





way alter the siti 





there was no frat 


ual fraud cannot be presumec 
it must be proved. 
The question is not one Iin- 


volving an attempted gift inter- 
vivos. It is now settled in this 
state that the purchase of 
in one’s own name payable to a 
at death, is not an 
gift, but a contract 


du 
government giving a 


beneficiary 
inter-vivos 
with the 
primary right to the owner and 
secondary right the benefi- 
ary which secondary or inf 
right ripens into indefeasible 
ownership on the termination of 
ry right by death of the 
bond owner. 

Decree for defendant 


to 


erior 
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A oy tatement of ‘Policy 


HE Fipetiry Union Trust Company 

has long emphasized to individ 

planning to name this institution 

fiduciary capacity that the individual's 

own counsel will continue to be « 

ployed whenever the services of an 

attorney are required. 

: We endeavor to work in full harmony 
and cooperate with members of the bar 


uals 


"4 
la 


mm 
ie 


liz 


end. We welcome suggestions to fur 
ther this purpose, in order that 0 
services may be correlated to the best 
interests of the public which both the 
bar and ourselves serve. 
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Trust Revocation 


Continued from page 3) 





es not consent. The question 
nowever, Whether the provis- 
is applicable where there 
» successive beneficiaries. 
aS, here A conveys property 
t to pay the income to A 
and on his death to pay 
me to B for life, and on 
to pay the principal 
the children of A, and no chil- 
: A are yet born, can A 
yxe the trust without B’s con- 
except so far as B’s interest 
rned? Are the words “any 

- thereof” applicable to this 


1? Is it material whether 





th 
til 





cift of the principal is to the 


settlor or 


hildren of th 
ont 





are other situations in 
question has arisen 

ether the settlor of a revoc- 
t is to be regarded as in 


f th 


the owner of the trust 


yecasionally been urged 
re the settlor reserves 
f revocation, he is po- 
the owner of the p 
as he 


creation 


rop- 


ee an 
of the 
aisposl- 
trust is invalid if 
exe- 
re- 


no 
ii 


tne 


” ) ives 
r as 10 ives 
tectamentarv 
testamentary 

tne 
instrument 


the formalities 


ls not 


th 
fl 


r the execution of a will. 


een universally held, 
that the creation of a 

- inter vivos is not a testa- 
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death of the settlor.1® It 
te that in substance the po- 


strument in the form required 
for a will. This is true not only 
wher the settlor conveys prop- 
erty to another person as trus- 
tee, but also where he declares 
himself trustee of the property.17 

Where, however, the settlor 
not only reserves power to re- 
voke 01 modify the trust, but re- 
serves such power to control the 
trustee in the administration of 


the trust that in effect the trus- 
tee is merely his agent acting 


under his direction, the disposi- 
tion is testamentary and is in- 
| valid if the trust instrument is 
executed with the formali- 
ties required for the execution of 
the *’ Similarly, where the 
owner of property declares him- 
self trustee, but reserves the 
power to deal with the property 


as he likes as long as he lives, no 


ant 
not 


Wis. 


trust trises until his death, and 
the disposition is testament- 


19 One exception has been 
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ly, where a person deposits 
money in a savings account in 


his name as trustee for another. 
In thet case the inference is that 

Cepositor intends to deal 
with the deposit as he likes as 
long as he lives, but it is never- 
theless held that when he dies 
the beneficiary is entitled to 
whatever remains on deposit if 
the depositor has not indicated 
a different intention.-" 

A more difficult question arises 
the settlor, by the crea- 
a revocable trust, at 
empts to make a disposition 
whica he could not effectively 
|}make by will. Thus, the question 
|has arisen whether the right of 
ying spouse to a share of 
| the estate of the deceased spouse, 
|of which she cannot be deprived 
by will, extends to property in- 
‘luded in a_ revocable trust 
| created in his lifetime by the de- 
|ceased spouse. The question is 
| whether the disposition is so far 
|testamentary in character that 
| the property is to be treated as 
la part of his estate in which 
lthe surviving spouse is entitled 
| to share. If a husband, by creat- 
trust inter vivos and re- 
the right to the income 
during his lifetime and the pow- 
revoke the trust at any 
time until he dies, can deprive 
s widow of a share of the prop- 
he is enabled to keep the 
benefits of the property as long 
as he lives and yet to deprive her 
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of any interests in it when he 
dies. Nevertheless, the courts 
have held that the reservation 
by the husband of these rights 
does not entitle the widow to 
treat the trust property as a 
part of her husband’s estate for 


the purpose of acquiring a dis- 
tributive share thereof.2! It has 
been sc held not only where the 
husband property to 
another trustee, but 
also where he declares himeslif 
trustee.22 Similarly, it been 
held that where the _ settlor 
created a trust under which the 
income was payable to him for 
life and the remainder was to 


be distributed as he should ap- 
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er by appointing to a third per- 
son, his widow was not entitled to 
a distributive share of the trust 
property.-3 

In some cases, however, where 
the settlor has reservéd not only 
the income for life and power to 
revoxe the trust, but also the 
power to control the trustee in 
the administration of the trust, 
it has been held that the trust 
thereby created was merely il- 
lusory, and that even if it is 
valid as against his next of kin 
or residuary legatees,.the widow 
is entitled to a distributive share 
of the trust property.*4 It has al- 
so been held that where the hus- 
band makes a deposit in a sav- 
ings account in his name as 
trustee for another, the tenta- 
tive trust thereby created, al- 
though valid as against his next 
of kin or residuary legatee, will 
not prevent the widow from hav- 
ing a distributive share of the 
money so deposited.2° Here the 
settlor’s control over the prop- 
erty during his lifetime is so 
complete that to hold that it 
should not be included in the 
determination of the widow’s 
distributive share would be 
clearly a violation of the purpose 
of the statute which is to give 
the widow a share of all the 
property owned by him on his 
death. 


Similarly, the question has 
Whether a statute which 
forbids a testamentary disposi- 


tion in favor of charity of more 


arisen 


than a certain fraction of the 
testator’s property, or forbids 
such a disposition altogether 


where his will is executed within 
a certain period prior to his 
death, is applicable to revocable 
trusts created during his life- 
time by the decedent. There are 
only a few decided cases on this 











these statutes should be strictly 
construed and that they apply 
only to dispositions which are 
technically testamentary. Thus, 
they areQeld not to preclude the 
creation inter vivos of a revoc- 
able trust for charitable pur- 
poses where the trust property 
is in excess ofthe amount per- 
mitted by the statute or the will 
was executed shortly before the 
settlor’s death.*" It may well be 
contended that the policy of the 
statutes is evaded by such dis- 
positions, since the settler is in 
substance the potential owner of 
the property as long as he lives. 

Can creditors of the settlor of 
a revocable trust reach the trust 
property? Of course they can do 
so where the creation of the 
trust is a fraudulent conveyance. 
And, of course, if the settlor 
made himself one of the bene- 
ficiaries of the trust, his benefi- 
cial interest can be reached by 
his creditors. This is true even 
though it provided by the 
terms of the trust that the in- 
terests of the beneficiaries shall 
not be subject to the claims of 
creditors, since such spendthrift 
trusts are ineffective insofar as 
the settlor’s own interest is con- 
cerned.-* Suppose, however, that 
the trust was not created in 
fraud of creditors and that the 
settlor did not designate himself 
as a beneficiary of the trust, but 
reserved power to revoke the 
trust. Is he so far potentially the 
owner of the trust property, by 
virtue of his power to reclaim it, 
that his creditors are enabled to 
reach it? In the absence of a 
statute otherwise providing, it 
has been held that the settlor’s 
creditors cannot reach the trust 
property directly, nor can they 
compel him to exercise his pow- 
er of revocation.2* So also it was 


is 
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formerly held that where the 
settlor became bankrupt the 
trustee in bankruptcy could not 
reach the trust property al- 
though the settlor had reserved 


a power of revocation.*® The 
Bankruptcy Act, however, now 


provides that all powers which 
the kankrupt might have exer- 
cised for his own benefit can be 
reached by the trustee in bank- 
ruptcy.*” This would seem clear- 
ly to include the settlor’s powers 
to revoke a trust. 

In some states there are 
statutes which enable creditors 
of the settlor to reach the trust 
property where he has reserved a 
power of revocation. In New York 
it is provided by Section 145 of 
the Real Property Law that 
where the grantor in a convey- 
ance reserves to himself for his 
own benefit an absolute power of 
revocation, he is to be deemed 
the absolute owner of the estate 
conveyed, so far as the rights of 
creditors and purchasers are 
concerned.*! In Ohio, a statute 
provides that where the creat- 
or of a trust reserves to himself 
for his own benefit a power of 
revocation, a court of equity may 
at the suit of a creditor compel 
the exercise of such a power of 
revocation.®? It has been held 
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rs of the donee of 


10t compel him to ex-| has reserved a power of 


o take in de- 


the power, his cred 











| tion. In New York, where a stat- 


ute+! forbids the suspension of 
the absolute ownership of per- 
sonalty for more than two lives, 


jit is held that the life of the 


settlor of a trust who has re- 
served a right to the income for 
his liie and a power to revoke or 
modify the trust is to be exclud- 
ed in measuring the permissible 
duration of the trust.*- Similarly, 
it has been held that where a 
person has a general power of 


appointment under a trust, ex- 
|ercisable by deed or by will, the 


validity of future interests 
created through the exercise of 


|the power is to be determined as 


of the time of the exercise of the 
power and not the time of its 
sreation. 

There is another situation in 
whica the settlor of a trust who 
power to revoke the trust 
is treated as in substance the 
‘rty. Under the 


I 
statutes he is so 





| treated and is subject to income 


taxes and estate or inheritance 
taxes. Even though he is techni- 
cally neither the legal owner nor 
the equitable owner, he can 
ver he so desires become 
the absolute owner. It is true 
that under some of the earlier 
statutes the settlor was held to 
be not subject to such taxes, 
because the statutes did not pro- 
vide that he should be liable and 
hey were strictly construed. 
Similarly, the statutes did not 
impo an estate tax on the 


whene 


|death of a person holding a gen- 


}eral power of appointment unless 


he exercised the power.*# Recent- 
ly, however, the Internal Rev- 
enue Code has been amended, 
and the fact that the holder of 
ywwer of appointment 


in substance owner of the 








|property has been recognized; 


>| the property over which he has 


a general power of appointment, 


|or, indeed, all but a limited kind 


of special power, is included in 


|his estate for the purpose of the 


estate tax, whether or not he 
exercises the power.** 


Thus it appears that for many 


f 


To _ +} . art 2 17 
)| purposes, though not for all, the 


reator of a trust who has re- 
a power to revoke it, as 
well as a person having general 


pow I appointment over prop- 


jerty, is treated as in substance 


of the property. The 
general trend of the decisions of 
the courts and of legislation is 
‘ 
this concept. The reservation by 


the settlor of power to revoke the 





trust has not merely the direct 
i}consequence of permitting him to 
revoke it, but also has certain 





ateral consequences. One 
consequence, in New York 


at least, is that the consent to a 


i 


|breazh of trust by the settlor 


of a revocable trust precludes the 


beneficiaries from  surcharging 


| the trustee for the breach. 
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Advances Novel Plan For 


“Production In Reverse” 


~ After War 


New York, (CCNS) — “Output 
in reverse” would maintain em- 
ployment in the United States 
until full peacetime production 
of civilian goods is attained, in 
the opinion of Max Stern, mana- 
ger of the metals recovery di- 
vision of Loma Machine Manu- 
facturing Company. 

Explaining his idea, Mr. Stern 
said the “outbreak” of peace will 
bring to a halt the tremendous 
movement of war production and 
leave thousands of tanks, air- 
planes, radar sets and other war 
necessities in many unfinished 
stages along production lines. 
This cessation will mean unem- 
ployment for millions until nor- 
mal production can be resumed. 

When the assembly lines are 
haltei, he suggested, production 
in reverse begins. The tank 
trave!s back on its production 
line and is scrapped. The radar 
set is taken apart. The airplane 
is dismantled, the ships wrecked 
by the same crews that were 
bent on their construction. 

Mr. Stern, who managed the 
larg -st scrap plant in Germany 
after the last war, says that un- 
less a plan for the use of war 
scrap is developed, the valuable 
alloying elements contained in 
war materials will trail through 
all steel analyses for dozens of 
years after the war, be wasted 
and cecome a real nuisance, 


OPA Order Reducing Rents 
Upheld By Federal Court 


New York (CCNS — An OPA 
order reducing rents on apart- 
men*s whose occupants had 
been receiving free bus service 
but which service has been dis- 
continued, was upheld in effect 
when Federal Judge John Bright 
dismissed an action brought by 
the Shafecraus Realty Corp. 

The OPA had held that after 
free bus service was discontinued 
under orders from the Office of 
Defense Transportation, rentals 
on apartments whose occupants 
had hitherto received the ac- 
commodations should be re- 
duced. 

Judge Bright pointed out that 
the Supreme Court had upheld 
validity of the rent regulation 
and Congress had withdrawn 
jurisdiction over such matters 
from the federal court, so the 
landlords’ remedy was in some 
other tribunal. 








FOX, Matthew William (Gre 


LEVINE, Gertrude (Housewife 
ol.; lial 





Bankruptcies 


BORS, Alexander = a.k.a. Alexa 
Salesman) 14 Tulsa Ave., Metuche 
liab. $18,961.05 assets S285 


Weelans; solr. D. T. Wilentz 


BLAKE, Walter (Supt. of Apt. 
as vol 


108 S. New Jersey Ave., 
17.68 assets none ; retr 


Jr., solr. A. N. Shahadi; 4-5 








128 Park Ave., VPaterson 





$2,166.57 asset 
solr. Averom Black 4 

FIORENTINO, Anthony a.k.a Tony Fior 
entino (Sheet Metal Worker) R.F.D. No 
2 W. Bangs Ave., Neptune vol iab, 
$1,820 assets $135; refr Weclans; solr. 


Ss. L. Epstein 4-6 


GRASSI, Pietro (Builder & Contractor) 102 
\ ol 


Monmouth Dr., Asbury Var 
hor me etr 
Go 


‘ i no reir 
ldstein & Novograd; 4-5 











ham Ave., Paters v 
issets S200 ref Sch 
Schneider 4-4 

MASSARO, Guiseppe a.k.a Jor Massaro 
(Dairy Products) 711 8 Sth St rk. 
vol liab $2,150 1 t so4u retr 
Schenck; solr Pea, th 

MASSARO, Leonardo (Dairy Produets) 71t 
So. 15th St., Nrk vol liab. $2,150; as 
sets S200 refr, Schenck solr, F. 2. 
Penn; 4-6 

PIERETTI, Alexander (Bus Driver) 839 
Summer Ave., Nrk.; vol linb, S7T9O0.22 
assets $1,200; refr. Schenck; solr, KE, N 
Silberner; 4-8 

POWERS, Charles Harold 

A li 
solr ‘ 

ROSENVINGE, Otto Peter (Taxi Driver) 7 
Cornell PL, Metue n vo lint $19, 
6 S200 ref W la solr 
P. meny; 4-¢ 

VOLK, 4 (Mechanic) 1618 Sith St 
N Bergen; vol.; liab., $755; a ts none 
refr. Schenck; solr. J. Y. Schwart 1-5 

WINTERMUTE, John Samuel (Salesman) 
145 Heller Pkwy., Nrk vol iub. $7, 
OSS.07 assets SS75 refr Schenck solr. 


Ih, Ehrlich; 4-3 
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